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this need of a definite person to respond to the call for feudal services, 
is the reason for this distinction, though why the remainderman will 
not serve this present fictitious purpose as well as the heir is not quite 
clear. Clearly a contingent remainder, preserved after the particular 
estate is destroyed, has much the same character as an executory 
limitation. The common-law theory of seisin has already been modified 
to a great extent to meet the exigencies of modern conditions. 26 It 
would not be doing any great violence to this moribund doctrine to 
permit such legal remainders to be accelerated subject to the executory 
contingent remainder, provided it was the intention of the testator to 
disinherit his heir. 



ADMISSIBILITY OF INCOME TAX RETURN TO PROVE EARNING CAPACITY 

The recent case of Veach's Adm'r v. Louisville Ry. (1921, Ky.) 228 
S. W. 35, raises the interesting question whether an income tax return 
is admissible in evidence to prove the earning capacity of a decedent. 
In this case the administrator sued for the wrongful death of his 
intestate, and, to prove her earning capacity, offered a certified income 
tax return made shortly prior to her death. The court excluded the 
evidence on the ground that it was a self-serving declaration. The 
court argued that, since the tendency is to make the tax as small as 
possible, the return is a declaration in the interest of the declarant. 
Regarded in this aspect, an absolutely bona fide statement, although 
neutral, is also inadmissible, since only declarations against interest are 
recognized as exceptions to the hearsay rule. 1 But when A makes an 
income tax return, he at once subjects himself to a pecuniary liability 
to the government proportional to his admitted income. In this aspect 
the return is against interest. 2 Where a declaration has two aspects, it 
is competent in so far as it tends to prove the matter against interest. 3 

The recognized exceptions to the hearsay rule are based upon 
necessity and trustworthiness. 4 In the instant case the necessity exists, 

limitations as govern equitable limitations, is the conception of seisin which 
prevented an executory use at common law. The freehold had to pass out of 
the grantor. If it passed to a vested remainder limited after a contingent 
remainder, then the contingent remainder was extinguished. Fearne, op. tit., 
281. 

26 Finch, Seisin (1919) 4 Corn. L. Quar. i. 

1 Page v. Cave (192a, Vt.) in Atl. 398; Chiles v. Bowyer (1920, Va.) 103 
S. E. 619. 

2 Wigmore, Evidence (1904) sees. 1461, 1463; Humes v. O'Bryan & Wash- 
ington (1883) 74 Ala. 79. For the purposes for which the income tax return 
is made, it is against the declarant's interest to admit that he has any income 
beyond the amount that is exempt from the tax. A return showing no income 
subject to tax would not be against interest. 

3 Wigmore, op. cit., sec. 1458. 

4 Wigmore, op. cit., sees. 1421, 1422. 
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since the declarant is dead. Also there is a guaranty of trustworthi- 
ness, because the return is made under oath, and the penalty for 
dishonesty is so heavy that the gain is hardly worth the chance. Thus, 
since it appears that the return is against interest, and since it fulfills 
the requirements of necessity and trustworthiness, it would seem that 
the return should not have been excluded as incompetent. 

Another question involved here, however, is one of relevancy. 
Damages are assessed in part according to the pecuniary loss to an 
estate by reason of injury or death, and this loss is determined by 
ascertaining the earning capacity of the injured or deceased party. 5 If 
the income of a party falls solely under the classification of salaries, 
wages, fees, and commissions, then the return clearly shows the earning 
capacity and is relevant. 6 Where, however, part of the income is 
derived from investments, then only that part of the return relating to 
earning capacity is relevant, and only that part should go to the jury. 
When the income is classified under the head "earnings," and is derived 
from running a store, as in the instant case, the income from invest- 
ments is not separated from income from personal services. The return 
then furnishes the jury with no information from which to determine 
earning capacity unless the amount of the investment is ascertained 
and the profit derived from this is subtracted from the total income. 
In the instant case it seems that the court should have excluded the 
evidence, but not for the reason given. 

OVERLOOKING STATUTES 

In an appeal recently argued before the House of Lords, a statute 
which might have had a considerable bearing upon the case was entirely 
overlooked in the lower court. Nor was it discovered until the appellate 
court came across it in considering the decision. Notice was given 
that a further argument of the appeal was desired and the Lord 
Chancellor, in addressing counsel, said: 

"It is not possible in the ordinary course for their Lordships to be 
aware of all the authorities, statutory and otherwise, which might be 
relevant to the issues in the particular case. Their Lordships are in 
the hands of counsel and those that instruct counsel, and it is the 
practice of the House to expect, and even to insist, that authorities 
that bear one way or another upon matters in debate, shall be brought 
by counsel to their attention." 

Glebe Sugar Refining Co. v. Trustees of Greenock \iQ21] W N 
861. 

This incident raises the interesting question as to what should be 
the procedure when a statute, material to the issue, or controlling it, is 

"See Patterson v. Williams (1920, Tex. Civ. App.) 225 S. W. 89; L. R. A. 
1918 E, 280, note. 
"See Montgomery, Excess Profits Tax Procedure (1921) 514. 



